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the 10 essential steps a parent 
must take when naming a 

guardian 
1. 
If you have children under the age of 18, it is essential 
that you include provisions in your will naming a 
legal guardian or guardians in the event of your 
death. If you don't name a legal guardian before you 
die, the court will choose who will care for your 
children.  
 
Frequently, courts, with no input from you, name the 
individuals who may look best on paper, rather than 
the individuals who will give your children all of the 
unconditional love and support they will need 
throughout their lifetimes. The court will not 
automatically grant custody to aunts, uncles, 
godparents or even grandparents of the child. 
 
It is important to remember that without specifying a 
legal guardian for your child in a will, you are leaving 
this immensely important and personal decision up 
to strangers that do not know you or your child. 
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2. 
Name more than one potential guardian. What if 
something happens to your first choice? Decide and 
document who will succeed your first nominee.  
 
We generally recommend naming 3 alternates, 
especially if your children are very young. 
 
One of the advantages of naming multiple alternates 
is if a prospective guardian is not in a position to 
comfortably care for your children, they can decline 
knowing that you have named alternates who may be 
in a better position at that time to love and raise your 
children. 
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3. 
Frequently couples are named to act as guardians. If you 
name a couple to act as guardians, there are additional 
considerations to take into account. You should make 
sure you include what will happen if the couple divorce 
or break up. This should be clearly spelled out.  
 
In addition, you should decide what happens if one of the 
individuals dies or becomes incapacitated. Should the 
survivor be the sole guardian, or would you like to name 
a different individual or couple? Documenting this 
properly is critical to ensuring the well-being and care of 
your children, no matter what. 
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4. 
It is essential that you review your choice of guardians 
regularly. We recommend that you review your 
guardianship nominations, as well as your full estate 
plan, annually. Your nominations should evolve to reflect 
the changes in your lives as well as the changes in the 
lives of your guardians.  
 
The guardians you initially named may no longer be ideal 
for a variety of reasons such as health issues, divorce, or 
growing family of their own. On the other hand, your 
favorite sister who was once too young and traveling the 
world, may have married and could now provide the 
most stable environment for your children. 
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5. 
The financial resources of prospective guardians are not 
always an essential factor when deciding who you will 
name as guardians. You may not need to consider the 
financial resources of prospective guardians provided 
that you leave enough money behind and put it in Trust 
to ensure the funds are cared for properly. 
 
Your guardians do not have to (and often should not) be 
the financial decision makers for your kids. With proper 
planning, you can name the individuals who will love and 
cherish your children rather than those that are financial 
wizards. 
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6.  
Frequently people name their own parents for 
guardians of their children. If you are considering 
naming your parents, it is essential that you consider 
the age and general health of your parents and 
whether they will be able to handle the physical 
demands of raising children.  
 
If your children are close to the age of 18, this may not 
be as much of a concern. 
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7. 
Consider creating a Living Trust. 
 
If you do not have a Living Trust and you are single, 
when you die (or upon the death of the 2nd spouse to 
die), if you have $150,000 or more in certain types of 
assets (not including retirement plans and cars), your 
estate may need to go to probate court.  
 
Unfortunately, probate court is a time-consuming, 
expensive and public process.  
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Probating an average estate takes one to three years, 
and the costs can be substantial. 
 
For example, if you own a home worth $800,000 and 
have a $400,000 mortgage against it, the court won’t 
subtract the outstanding mortgage first to find the 
net value of your asset. Instead, the court will assess 
the fees and costs based on the entire $800,000 gross 
value of the home. In California, the fees can be as 
high as 4.5% - 5% of the gross value of the assets. So, 
the probate fees for an $800,000 home alone could 
costs up to $40,000 to probate.  
 
To avoid probate, parents should consider creating 
living trusts. There are fees to administer the trust, 
but they are generally a fraction of the cost of 
probate.  
 
In addition, you may want to consider using a 
Lifetime Asset Protection Trust to protect your 
money from possible future ex-spouses and lawsuits. 
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8. 
You should explicitly exclude anyone who might 
challenge your guardian decisions or who you know 
you'd never want to care for your kids.  
 
Do it in writing.  
 
You should never feel bad or guilty about this – 
making sure your children are raised in a healthy 
loving environment is ultimately more important 
than hurting anyone’s feelings.  
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9. 
It is essential that your planning goes beyond the 
typical guardianship nominations (which is where 
most attorneys stop). You should include planning 
that will name individuals to take care of your 
children in an emergency. 
 
We have created the CAPE™ (Children Are Protected 
in an Emergency) Toolkit, with options to ensure that 
whether you pass away, become incapacitated, or 
even in a short-term emergency, your children will 
be taken care of by people you love and trust. Go to 
www.jillgregorylaw.com/protecting-your-children to 
learn more.  

http://jillgregorylaw.com/protecting-your-children/
http://jillgregorylaw.com/protecting-your-children/
http://www.jillgregorylaw.com/protecting-your-children
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10. 
Name your legal guardians in your will AND a separate, 
freestanding document. 

 
Here’s the problem – your will is only effective upon your 
death. Your children could be left waiting for a guardian 
until your Will is admitted to probate. The freestanding 
nomination could be used in the event a long-term 
guardian is needed, such as if you are in an accident and 
are left incapacitated for a substantial period of time. Of 
course, this is not likely, but why risk it? 
 

 

  



© JILL GREGORY PC 2017  WWW.JILLGREGORYLAW.COM 

 

Now what? 

Now that you know the ten essential steps you need to 
take when naming guardians for your minor children 
and what you can do to make sure your children will 
always be taken care of by people you love and trust, 
take the next step and schedule your Estate Planning 
Session with Jill Gregory.  

 

SCHEDULE YOUR APPOINTMENT: 
www.jillgregorylaw.com 

 
 

My Gift to You 

$500 Certificate 
Towards the purchase of  

any comprehensive Estate Plan  

with the Law Offices of Jill Gregory. 

*Valid through 12/31/2018 

http://www.jillgregorylaw.com/

